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PMAS is pleased, both to be invited to provide evidence at the meeting, and to submit 
this written evidence, to help the Committee prepare for the meeting.  
 
We noted that the objective is for Committee Members to scrutinise how well the 
Tribunal service is working, from the Tribunal itself and also from the perspective of 
those using it. As PMAS members have been service users since 2012, we believe 
we have gathered useful feedback. We have previously used some of this feedback 
in several presentations delivered during training sessions arranged for FTT panel 
members.  
 
We understand the letting community is also very much involved in FTT HPC 
considerations and wish to confirm that PMAS speaks only for the factoring community 
experience. 
 
A general negative impact of the introduction of the PFA is that it has increased direct 
and operating costs for factoring firms. This has resulted in consolidation of 
companies, which is expected to continue and may have a negative impact on choice 
available to owners. 
 
Overall statistics 
 
PMAS members have always been keenly aware of the very low number of 
applications to the FTT from factoring clients. At our last update from FTT in October 
last year, this was 1448 over the entire 7 years of 2012 – 2019, from over 648,000 
factored units and 401 registered Factors in Scotland. 337,202 of these units have 
PMAS member firms factoring them. 
 
Of the 1448 applications, only 254 resulted in Property Factor Enforcement Orders 
(plus 98 instances where there was a failure to comply, but no PFEO given). In 
percentage terms, this results in so low a number of identified failures each year that 
it is evident that Factors largely act within the requirements of the Property Factors 
(Scotland) Act 2011. Whether this is because of the law, or because their behaviours 
were within reasonable bounds prior to the Act can only be presumed – based on the 
fact that applications to the HOHP, as it was at the time, have never been high. 
 
That is not to suggest that Factors need to continually maintain or improve service 
delivery to their clients, but it needs to be borne in mind, no matter what statistics are 
used to describe % volume of each type of complaint upheld (for example; 70% 
communication related), the overall numbers of clients involved remains extremely 
small, and also individual – the experience of a development or block is not normally 
that of the single complaining individual.  
 



Where there are significant failures, we have been pleased to note the removal from 
the Register of three firms (Annan Associates Ltd, Select Property Management 
Services (Aberdeen) Ltd, Apex Property Factors Ltd – none of which PMAS members) 
whose practices, drawn to the attention of the FTT, have not only significantly 
contributed to the number of PFEOs issued, but were also bringing the entire industry 
into disrepute, and PMAS members very much welcome this aspect of control – a 
control we believe could do with some helpful strengthening, which we will come to. 
 
Opinions of Members based on hearings 
 
Aside from the most basic issue regularly raised – that the Act governs the behaviour 
of Factors, when the behaviour of owners and the lack of enforceable responsibility 
adherence is more in need of legislation, common views, both negative and positive, 
on FTT process, expressed by our members, are: 
 

- Expensive and very time-consuming 
- Unfair 
- Contradictory 
- Unreasonable 
- Helps standardise expectations 
- Useful end point to complaints 
- Informative  
- Highlights statistics – size and shape of sector / overall low complaint levels 

(the older HOHP reports) 
- Not all Factors totally understand how much the PF Act constrains the HPC and 

that the HPC can’t tell them in advance whether a given course of action would 
be favourably looked upon if an owner complained (for example; Health and 
Safety issues – would FTT still issue PFEO if work over threshold and owner 
then complained. Would Written Statement of Services produced on website 
only, with owners directed to it, be sufficient to not fall foul of a complaint). 
Guidance on these issues would be helpful for both owners and Factors.  

- Individual owners able to complain (persistent complainers feature heavily 
here), despite every other owner in block happy with work done / service 
delivered. Could the overall views on the Factor / situation be included in 
consideration of a case.  

- Sift not able to include query to factor to determine merit of complaint before 
agreeing to hearing. In many simple cases the factor will have a robust and 
justified response which would avoid the need for a hearing.  Would this enable 
the FTT to better demonstrate value for money as a taxpayer funded service.  

- Sifting process failing to adequately check full facts before moving forward to a 
hearing - example provided of person making the complaint wasn’t actually a 
homeowner.  

 
A more complex challenge raised is that Factors believe that the owners have access 
to what could be described as free legal direction at tribunals, with an expectation that 
Factors to either have their own interpretation of areas of the Title Deed available, or 
should know the answers at a hearing.  There is an expectation that factors should 
have taken legal advice / be very aware of the legal implications. The Factor must pay 
for this, despite it being of benefit to the owners and in the management of their 
development. Owners therefore benefit from the free legal advice through either the 



cost borne by the Factor or through the public purse. With the profit margins in 
Factoring being incredibly small, and debt being a constant challenge, this is believed 
to be unfair.   

 
Issues that factors say are costly and / or appear unfair to them: 
 

- Owners not exhausting the property managers complaints process (PMAS 
believes standardised advice/guidance to factors about Stage 1 / Stage 2 
responses and how to end these would assist in this issue). 
 

- Very involved / high volume paperwork seems to get through sift without 
challenge i.e. the content of submissions is so detailed the easiest way would 
be to pass it to be heard: This has been supported by the outcome of the 
hearings being no fault found. (PMAS understands the FTT is very constrained 
by what it is allowed to challenge, but this issue inadvertently supports the 
behaviour of persistent / vexatious complainants. If there could be some 
expectation back to owners that such submissions be hugely simplified prior to 
acceptance, it would assist all parties). 

 
- Law of Agency: FTT panels believing that the factor is responsible for 

adherence to the Title Deed obligations, when it is the owner unless / where 
the factor has specifically taken on the responsibility. 

 
- Lack of recording of hearings: It has allowed for comments and statements to 

be made in tribunal conclusions where the accuracy of discussions has been 
questioned. In addition, there is no potential for the property manager to 
question discussions which took place and it relies on the notes taken by a chair 
or ordinary member, also involved in full discussions. There has been instances 
where detail of discussions has been omitted in its entirety, with the conclusion 
drawn by Factors that the detail did not read well for the tribunal’s comments.   

  
- Owners able to say what they want / throw a wide net, without the factor being 

able to challenge: An example is perhaps most helpful here - Factor called to 
hearing on 10 separate items. On the day, the owner withdrew 3, and could 
give no detail on 5. The hearing dealt with 2 out of 10 complaints that the factor 
was found not to be at fault and had had to spend time and money researching.  

 
- Committees expecting factors to arrive at a hearing knowing everything about 

the property – including areas that are unrelated to the application. This is a 
regular issue raised, with Factors feeling ‘ambushed’, sometimes even the 
subject of PFEO inclusions that had not been part of the original complaint. 

 
- Complaints not clearly linked to specific duties of factor or sections of code in 

advance of the hearing: This was a regular early issue that seems to have 
reduced in recent times. 

 
- Interpretation of Code: For example, the use of ‘maintenance’ in legislation is 

too restrictive in trying to recover legitimate expenses e.g. insurance premiums, 
meaning potentially unrecoverable by NOPL - legitimate expenses left with 
other owners / factor to pick up costs.  PMAS has been advised that the Factor 



could quote case law or statute, look for the authorities, and present this in their 
submission e.g. what ‘maintenance’ should include and that, if the factor does 
not succeed in the case, they should appeal and re-state these authorities, or 
seek them out at this point. However, mention of case law confirms the need of 
solicitors (and associated cost) to enable fair judgement at Tribunal.  
  

- FTT Panel possible influence from other sources (the reputational challenge): 
Despite the low overall numbers, the media and politicians seem to find Factors 
an easy scapegoat. For example, a ‘name and shame’ in Parliament, where 
three firms with over 20 PFEOs in 5 years - one firm had 808 units (and is now 
removed from Register), the other 2 had over 20,000 units each. There is no 
proportionality, but the public perception, and potential influence on Panel 
members, is clear – the Factor is easily perceived to be the problem, and not a 
key part of the solution. Factors believe this colours the view of Panel members, 
and that they are sometimes treated in an adversarial manner during hearings. 

 
- Lack of information from the FTT to Factors regarding complaints that have 

been turned down from homeowners without a hearing being deemed 
necessary. The complaints procedure can be a long drawn out process which 
can be stressful, time consuming and expensive, so having knowledge of a 
complaint being turned down can close the matter for both Factor and 
potentially other owners in a development. 
 

Communication related complaints 
 
The FTT produced statistics show that lack of good / appropriate communication is 
the major cause of upheld complaints. Factors believe a lot of this is caused by a lack 
of owner understanding of what factoring is actually for, and its limitations. Factors 
therefore see this communication issue as falling into two categories:  
 
Owner lack of understanding of what common ownership entails: 
 

- Factors income is largely based on management fee and insurance 
commission - owners not realising how little of total money they pay is actually 
to pay for work done to administer / factor 

- Solicitors not being clear with new owners what their factoring / common 
obligations are likely to be – maintenance needs, future / likely repairs, or even 
that the block is factored 

- Lack of information on Home Reports about common parts condition or 
common obligations  

-    Factors lack of power  -  owners expect Factor to have power and ability to 
enforce actions  

- Fellow owners not prepared or able to pay for works 
- Fellow owners want work others can’t afford 
- Protection of individuals causing belief that Factor at the root of delays (rather 

than individuals not paying for / agreeing to work) 
- Factor not a landlord, or an owner, and not responsible for payment of repair 

bills 
- Factor not responsible for dealing with disputes between neighbours 



- Core services verses additional work or improvement work. Owners have a lack 
of understanding of the fact that the management fees cover core services only, 
per the detail confirmed in the WSS. (additional challenge is that this issue does 
not appear to be identified or recognised via the sift). 
 

Communication problems that are Factor related (and therefore expected that Factors 
themselves should be resolving): 

- Factors own processes – systems, hand-offs, interruptions 
- Staff knowledge and understanding – training and knowledge sharing, ability to 

pass on knowledge to colleagues and customers, approach  

A wider scope introduced, of education of owners, through articles or guidance notes 
on the FTT website, would assist owners better understand the limitations on their 
Factor, from this independent source.  
 
Non PFA legislative change that would assist Factors, and owners in joint 
ownership situations: 
 
A major issue that Factors face is that there is insufficient legislation to enforce 
reasonable, or even some health and safety related behaviour / actions from owners. 
The recent cladding issue is a perfect example – all joint owners, as duty holders and 
responsible persons, need to arrange a survey of their high-rise block. The PFA says 
Factors can’t do this on their behalf without consultation and agreement. The owners 
will seldom agree. The resultant impasse is crippling Scottish Government attempts to 
ensure all high-rise buildings are fit for purpose from a combustibility perspective.  
 
Without legislation stating that joint owners must comply with certain legal obligations, 
and whilst the Factor is actually constrained in ability to assist, due to PFA, there is a 
clear risk presented to the joint owners of properties – affecting surveying ability, 
repairs and essential maintenance requirements. 
 
Factors say debt is the major issue in trying to run their businesses on a day to day 
basis. At the core of this problem is probably the issue that factoring can be a ‘grudge 
purchase’. 

- Most RSLs say that they either make no money from factoring, or lose money 
in that area. Debt recovery is a particular challenge, particularly in mixed tenure 
blocks where the RSL owns flats that it is obliged to maintain, whether adjoining 
owners are paying their share or not.  

- Commercial factors don’t normally have an issue of self-ownership within a 
block, but individual owners who are unable or unwilling to pay their share of 
costs is a major ongoing problem. Unlike ‘one-off’ debts, the amount 
outstanding continues to rise, with the Factor gradually moving into a situation 
of a block being uneconomic to continue to Factor and other owners unwilling 
to cover the costs of the owners who will not pay. If the Factor does apply a 
legitimate debt spread, they tend to be seen as being unreasonable.  
 

With no ability to attach debt to the property itself, even if the owner does not live there, 
tackling debt, to enable required repair and maintenance for the other owners, will 
remain a huge challenge. 



 
Conveyancing solicitors should have more obligations in terms of point of sale 
requirements – information on factoring arrangements and costs, surveys, 
inspections, sinking funds, block insurance.  
 
The Property Factors (Scotland) Act 2011  
 
PMAS believes some strengthening of the Act would be beneficial: 
 

- FTT cases - specific mention made of ‘should’ wording in Act in relation to 
factoring registration. Registration should be a ‘must’ requirement  

- Strengthening entry requirements to register 
- Improving enforcement in relation to unregistered factors. Current Act silent on 

how this offence is handled. 
- Greater enforcement powers in relation to Factors who do not comply. Current 

Act is unclear on how a Factor should be removed. 
- Ministers should have the power to investigate (factors employing practices, 

such as 10% uplift on repairs to benefit Factor, have been reported to 
Registration Team by other Factors, but because owners do not know about 
this, there is no route to investigate and take action).  

- Many factors believe an associated cost should be applied to help cut down 
persistent and unreasonable complaints raised – these eventually force their 
Factor to withdraw services, to the detriment of fellow owners in a 
development.    

PMAS sees the FTT as a useful and valuable part of the toolkit that enables the 
practice of joint ownership to continue in a fair and reasonable manner. We believe 
that improvements in the working practices of the FTT, and in the Property Factors 
(Scotland) Act 2011 and in wider legislation, could only improve this capability and we 
are committed to help progress this where we are able to do so. 
 
This closes the written evidence from the PMAS. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


